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OUR COMMITMENT TO SUSTAINABILITY | ESA helps a variety of
public and private sector clients plan and prepare for climate change and
emerging regulations that limit GHG emissions. ESA is a registered
assessor with the California Climate Action Registry, a Climate Leader,
and founding reporter for the Climate Registry. ESA is also a corporate
member of the U.S. Green Building Council and the Business Council on
Climate Change (BC3). Internally, ESA has adopted a Sustainability Vision
and Policy Statement and a plan to reduce waste and energy within our
operations. This document was produced using recycled paper.
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CHAPTER 1

Introduction

This Response to Comments document was prepared to respond to comments that were received
on the Public Review Draft Initial Study/Mitigated Negative Declaration (Public Review Draft
IS/MND). The Final Initial Study/Mitigated Negative Declaration (Final IS/MND) consists of the
Public Review Draft IS/MND and this Response to Comments document. The Final IS/MND has
been prepared in accordance with the California Environmental Quality Act (CEQA) as amended
(Public Resources Code Section 21000 et seq.) and CEQA Guidelines (California Administrative
Code Section 15000 et seq.). Documents relating to this Final [S/MND were cited and incorporated.
All documents are available for review at the City of Oxnard website: https://www.oxnard.org/city-
department/community-development/planning/environmental-documents/.

1.1 CEQA Requirements

Before the City of Oxnard may approve the project, it must certify that the Final IS/MND: a) has
been completed in compliance with CEQA; b) was presented to the Oxnard City Council who
reviewed and considered it prior to approving the project; and c) reflects the City’s independent
judgment and analysis.

CEQA Guidelines Section 15074 states that prior to approving a project, the decision-making body
of the lead agency shall consider the proposed mitigated negative declaration together with any
comments received during the public review process. Therefore, the decision making body will be
considering the following documents that constitute the Final IS/MND prior to making a decision
on the project.

e The Public Review Draft IS/MND
e Response to Comment Document which includes:
- Comments and recommendations received on the Public Review Draft IS/MND;

- A list of persons, organizations, and public agencies commenting on the Public Review
Draft IS/MND;

- The response of the Lead Agency to substantive environmental points raised in the review
and consultation process.
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1. Introduction

This Response to Comments document for the Lockwood III Apartments Project presents the
following chapters:

e Chapter 1: Introduction — this chapter includes an introduction to the Response to Comments
and the CEQA process and requirements.

e Chapter 2: Comment Letters — this chapter includes a list of persons, organizations, and public
agencies commenting on the Public Review Draft IS/MND.

e Chapter 3: Response to Comments — this chapter includes the written comments received on
the Public Review Draft ISSMND as well as the written responses to each comment.

e Chapter 4: Errata — this chapter includes any revisions made to the Public Review Draft
IS/MND in response to comments received or initiated by the Lead Agency.

e Chapter 5: Mitigation and Monitoring Program (MMRP) — this chapter includes a list of the
mitigation measures, identification of the responsible implementation agency, agency
responsible for monitoring, timing of implementation, and date of compliance for each
mitigation measure.

1.2 CEQA Process

1.2.1 Public Participation Process

Notice of Intent of the Public Review Draft IS/MND

The Notice of Intent (NOI) of the Public Review Draft IS/MND was posted on March 18, 2024,
with the Ventura County Clerk Recorder. The Public Review Draft IS/MND was circulated for a
30-day public review until April 17, 2024. The NOI for the Public Review Draft IS/MND was
circulated to state and local agencies and interested parties requesting a copy of the NOI. Copies of
the Public Review Draft IS/MND were made available for review at the City of Oxnard Community
Development Department located at 214 South C Street, Oxnard, California, 93030 and at the
Oxnard Public Library, 251 South A Street. The document was also available at the City of Oxnard
website:https:// www.oxnard.org/city-department/community-
development/planning/environmental-documents/.

1.2.2 Evaluation and Response to Comments

In accordance with Article 6 of the CEQA Guidelines, the City of Oxnard, as the Lead Agency, was
required to evaluate substantive environmental comments received on the Public Review Draft
IS/MND. This Response to Comments document provides written responses to each comment
received on the Public Review Draft IS/MND.
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1. Introduction

1.2.3 Final IS/MND Approval

As the Lead Agency, the City of Oxnard is required to determine the adequacy of the Final IS/MND
(Public Review Draft IS/MND and Response to Comments). The City can adopt the Final IS/MND
if they find on the basis of the whole record before it (including the Public Review Draft IS/MND
and Response to Comments) that there is no substantial evidence that the project will have a
significant effect on the environment and that the Final IS/MND reflects the City’s independent
judgment and analysis.

1.2.4 Notice of Determination

Pursuant to Section 15094 of the CEQA Guidelines, the City of Oxnard will file a Notice of
Determination (NOD) with the Ventura County Clerk Recorder within five working days of project
approval.
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CHAPTER 2
Comment Letters

The Public Review Draft Initial Study/Mitigated Negative Declaration (Public Review Draft
IS/MND) for Lockwood III Apartments was circulated for public review for 30 days (March 18,
2024, through April 17, 2024). The City of Oxnard received five comment letters from public
agencies during the public review period, as listed in the table below. Each comment letter has been
assigned an alphabetical designation (A through E). Each comment within each letter has been
assigned a numerical designation so that each comment could be cross-referenced with an
individual response. The comments and responses are provided in Chapter 3.

COMMENT LETTERS RECEIVED

Comment
No. Commenting Agency Date of Comment
A Lozeau Drury LLP on behalf of Supporters Alliance for Environmental April 12, 2024
Responsibility (SAFER)
B California Department of Transportation (Caltrans) April 15, 2024
C Ventura County Air Pollution Control District (VCAPCD) April 17, 2024
D Ventura County Environmental Health Division April 17, 2024
E Ventura County Public Works - Watershed Protection District (Groundwater) April 17, 2024
Lockwood Il Apartments 2-1 ESA / 202000387.05
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CHAPTER 3
Responses to Comments

Following are the comment letters and the written responses to each of the comments that were
received during the public review period of the Public Review Draft Initial Study/Mitigated
Negative Declaration (Public Review Draft IS/MND). In some instances, in response to the
comment, the City of Oxnard has made additions or deletions to the text of the Public Review Draft
IS/MND; additions are included as underlined text and deletions are shown as stricken-text.
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Via Email

April 12, 2024

Joe Pearson II, Planning Manager
Community Development Department,
City of Oxnard

214 South C Street

Oxnard, CA 93030
Joe.Pearson@oxnard.org

Re: Comment on the Mitigated Negative Declaration
Lockwood III Apartments Project (Record No. Record No. 24-01)

Dear Mr. Pearson and Honorable Members of the Planning Commission:

I am writing on behalf of Supporters Alliance for Environmental Responsibility
(“SAFER”) and its members living and working in and around the City of Oxnard (“City”). This
letter is with regard to the Initial Study and Mitigated Negative Declaration (“IS/MND”)
prepared for the Lockwood Il Apartments Project (Record No. 24-01), which proposes
development of a 225,348 square foot multifamily development building (“Project”).

After careful review of the IS/MND and its accompanying documents prepared by
Environmental Science Associates (“ESA”), SAFER believes that the IS/MND is improper under
the California Environmental Quality Act, and that an environmental impact report (“EIR”) is
required. As explained in more detail below, there is a fair argument that the Project may have
adverse environmental impacts related to biological resources, air quality, and noise.

Furthermore, the MND’s proposed mitigated measures inadequately address the Project’s
environmental impacts, and as such conflict with the air quality policies pursuant to the Ventura
County Air Pollution Control District. SAFER’s review of the MND was assisted by expert
biologist Dr. Shawn Smallwood, indoor air quality expert Francis Offermann, CIH, and the
expert acoustical consulting firm Wilson Ihrig. Our expert comments and CVs are attached as
Exhibits A, B, and C, respectively.

SAFER requests that the City not proceed with certifying the MND and to instead
prepare an EIR to ensure that potentially significant adverse impacts of this Project are fully
disclosed, analyzed, and mitigated.

A-1
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PROJECT DESCRIPTION

The Project is located at 2151 Lockwood Street, in Oxnard, California. The Applicant,
SVM Development LLC, Inc., proposes the construction of a new multifamily residential
development comprised of 234 dwelling units located within buildings up to five-stories, all
situated atop a two-level subterranean parking garage with 351 parking spaces.

The Project gross floor area measures 225,348 square feet and the Project site sits on
approximately 5.17 acres, with sensitive receptors surrounding the site. The total residential
space would be 201,115 SF; covered balconies, patios, parking and walkways would comprise
75,250 SF; corridors would comprise 40,497 SF; balconies 22,610 SF; utility space 16,710 SF;
and community space 13,609 SF. The remaining SF would be comprised of corridor and vertical
circulation (2,668 SF) and non-conditioned building (592 SF).

LEGAL STANDARD

As the California Supreme Court has held “[i]f no EIR has been prepared for a
nonexempt project, but substantial evidence in the record supports a fair argument that the
project may result in significant adverse impacts, the proper remedy is to order preparation of an
EIR.” (Communities for a Better Env’t v. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4th
310, 319-320 [citing No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 88; Brentwood
Assn. for No Drilling, Inc. v. City of Los Angeles (1982) 134 Cal.App.3d 491, 504-505].)
“Significant environmental effect” is defined very broadly as “a substantial or potentially
substantial adverse change in the environment.” (Pub. Res. Code § 21068; see also 14 CCR §
15382.)

The EIR is the very heart of CEQA. Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal.App.4th 1184, 1214 (Bakersfield Citizens); Pocket Protectors v. City
of Sacramento (2004) 124 Cal.App.4th 903, 927. The EIR is an “environmental ‘alarm bell’
whose purpose is to alert the public and its responsible officials to environmental changes before
they have reached the ecological points of no return.” Bakersfield Citizens, 124 Cal.App.4th at
1220. The EIR also functions as a “document of accountability,” intended to “demonstrate to an
apprehensive citizenry that the agency has, in fact, analyzed and considered the ecological
implications of its action.” Laurel Heights Improvements Assn. v. Regents of Univ. of Cal. (1988)
47 Cal.3d 376, 392. The EIR process “protects not only the environment but also informed self-
government.” Pocket Protectors, 124 Cal.App.4th at 927.

Where an initial study shows that the project may have a significant effect on the
environment, a mitigated negative declaration may be appropriate. However, a mitigated
negative declaration is proper only if the project revisions would avoid or mitigate the potentially
significant effects identified in the initial study “to a point where clearly no significant effect on
the environment would occur, and...there is no substantial evidence in light of the whole record
before the public agency that the project, as revised, may have a significant effect on the
environment.” PRC §§ 21064.5 and 21080(c)(2); Mejia v. City of Los Angeles (2005) 130
Cal.App.4th 322, 331. In that context, “may” means a reasonable possibility of a significant

A-4
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effect on the environment. PRC §§ 21082.2(a), 21100, 21151(a); Pocket Protectors, 124
Cal.App.4th at 927; League for Protection of Oakland's etc. Historic Res. v. City of Oakland
(1997) 52 Cal.App.4th 896, 904-05.

Under the “fair argument” standard, an EIR is required if any substantial evidence in the
record indicates that a project may have an adverse environmental effect—even if contrary
evidence exists to support the agency’s decision. 14 CCR § 15064(f)(1); Pocket Protectors, 124
Cal.App.4th at 931; Stanislaus Audubon Society v. County of Stanislaus (1995) 33 Cal.App.4th
144, 150-51; Quail Botanical Gardens Found., Inc. v. City of Encinitas (1994) 29 Cal.App.4th
1597, 1602. The “fair argument” standard creates a “low threshold” favoring environmental
review through an EIR rather than through issuance of negative declarations or notices of
exemption from CEQA. Pocket Protectors, 124 Cal.App.4th at 928. The “fair argument”
standard is virtually the opposite of the typical deferential standard accorded to agencies. As a
leading CEQA treatise explains:

This ‘fair argument’ standard is very different from the standard normally followed by
public agencies in making administrative determinations. Ordinarily, public agencies
weigh the evidence in the record before them and reach a decision based on a
preponderance of the evidence. [Citations]. The fair argument standard, by contrast,
prevents the lead agency from weighing competing evidence to determine who has a
better argument concerning the likelihood or extent of a potential environmental impact.
The lead agency’s decision is thus largely legal rather than factual; it does not resolve
conflicts in the evidence but determines only whether substantial evidence exists in the
record to support the prescribed fair argument.

Kostka & Zishcke, Practice Under CEQA, §6.29, pp. 273-74.

The Courts have explained that “it is a question of law, not fact, whether a fair argument
exists, and the courts owe no deference to the lead agency’s determination. Review is de novo,
with a preference for resolving doubts in favor of environmental review.” Pocket Protectors, 124
Cal.App.4th at 928 (emphasis in original).

DISCUSSION

I There is Substantial Evidence of a Fair Argument that the Project Will Have
Significant Biological Resources Impacts.

An EIR is required because substantial evidence in the record indicates a fair argument
that the Project will have significant biological impacts. Specifically, expert wildlife biologist
Dr. Shawn Smallwood, Ph.D. reviewed the Project and MND document and concluded that the
Project site has value as a habitat for special status species and that the Project will have
significant impacts on biological resources. Dr. Smallwood’s comments are supported by a site
visit by wildlife biologist Noriko Smallwood (“Ms. Smallwood”). (Ex. A, p. 1.) Ms. Smallwood
is an expert wildlife ecologist with a focus on urban ecology, avian ecology, and habitat
conservation. Ms. Smallwood visited the site for approximately 3.5 hours on March 28, 2024,

A-5
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starting at 7:26 am. (/d.) She walked the site’s perimeter, using binoculars to scan and a camera
to capture wildlife. (/d.) Dr. Smallwood’s comments and CVs are attached Exhibit A.

For the following reasons set forth below, the City should not certify the MND and must
instead prepare and circulate an EIR for the Project.

A. The IS/MND Fails to Adequately Describe the Project’s Environmental Setting.

The City inadequately characterized the existing environmental setting and the site’s
ability to provide habitat for special-status species. Every CEQA document must start from a
“baseline” assumption. The CEQA “baseline” is the set of environmental conditions against
which to compare a project’s anticipated impacts. Communities for a Better Envt. v. So. Coast
Air Qual. Mgmt. Dist. (2010) 48 Cal. 4th 310, 321. Section 15125(a) of the CEQA Guidelines
(14 C.C.R., § 15125(a)) states in pertinent part that a lead agency’s environmental review under
CEQA:

“...must include a description of the physical environmental conditions in the vicinity of
the project, as they exist at the time [environmental analysis] is commenced, from both
a local and regional perspective. This environmental setting will normally constitute the
baseline physical conditions by which a Lead Agency determines whether an impact is
significant.” (Emphasis added.)

(See, Save Our Peninsula Committee v. County of Monterey (2001) 87 Cal.App.4th 99, 124-
125.) As the court of appeal has explained, “the impacts of the project must be measured against

the ‘real conditions on the ground,’” and not against hypothetical permitted levels. (Save Our
Peninsula, supra, 87 Cal.App.4th 99, 121-123.)

The field survey prepared by ESA, which was used to inform the environmental setting,
is deficient. The reconnaissance survey concluded that a mere three species were detected at the
Project site. However, as Dr. Smallwood notes, ESA failed to include the methodological details
that shaped the survey findings, information that is essential “to characterize the environmental
setting as a basis for opining on, or predicting, potential project impacts to biological resources.”
(Ex. A, p. 15.) Of the three species detected by ESA, Ms. Smallwood detected one during her
site visit, but the rest of ESA’s findings and subsequent conclusion starkly differs from Ms.
Smallwood’s site visit and findings. (/d.) As Dr. Smallwood explains, it remains unclear as to
why and how ESA’s survey omitted wildlife that were so abundant when Ms. Smallwood visited
the Project site (/d.) The clear disparities between what ESA’s and Ms. Smallwood’s surveys as
well as the unclear method in which ESA’s survey was performed and documented require
additional review.

Furthermore, Ms. Smallwood observed 25 species of vertebrate wildlife at and/or near the
Project site, three of which were special-status species. (Ex. A, p. 3, Table 1.) These species
include the Western gull (Larus occidentalis), which is classified as “Birds of Conservation

A-6
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Concern.”! (Id.) Birds of Conservation Concern include “migratory nongame birds that without
additional conservation action are likely to become candidates for listing under the Endangered
Species Act (ESA) of 1973.”2 Ms. Smallwood also observed the American kestrel (Falco
sparverius) actively hunting on-site as well as Red-tailed hawk flying nearby. Both species are
considered Birds of Prey, which are a valuable resource to the State of California, and are
therefore protected under state law.> (Id.) “Special Status Species” is a universal term used in the
scientific community for species that are considered sufficiently rare that they require special
consideration and/or protection and should be, or have been, listed as rare, threatened or
endangered by the Federal and/or State governments.”*

In addition, Dr. Smallwood opines that ESA’s survey may not have been performed
thoroughly. While ESA instituted a 200-foot buffer surrounding the Project site, it failed to
report on the California ground squirrels, which “is especially significant because burrowing
owls rely on ground squirrels and their burrows, and the occurrence of ground squirrels greatly
increases the likelihood of use of the site by burrowing owls.” (/d.) These observations
undermine ESA’s survey credibility because the survey’s failure to identify suitable habitat for
burrowing owls is incorrect. Therefore, the ESA survey underestimates the Project site’s
suitability for habitat, especially for burrowing owls.

The desktop survey performed by ESA also is misleading, making the resulting MND
document inaccurate. In omitting all special-status plant and wildlife species from its analysis,
the MND explains that the disturbed conditions of the Project site mean that there is no suitable
habitat on it. That is an incorrect conclusion to reach. Dr. Smallwood explains that even though
most places in the state is disturbed to some degree, “no explanation is provided of why
disturbance at the project site prevents all of these species whereas disturbance elsewhere does
not prevent the occurrences of the same species.” (Ex. A, 17.) In fact, “[o]f the seven species the
IS/MND determines to have low occurrence potential, two have been documented within 1.5
miles of the project site and three have been documented within 1.5 and 4 miles of the site. The
documented proximities of these species do not comport with the IS/MND’s determinations.”
(1d.)

As further explained by Dr. Smallwood, the MND makes numerous incorrect assertions
based on the same logic that the Project site’s disturbed nature prevents any habitat from being
deemed suitable. Given the abundance of wildlife detected on the Project site, the MND is
deficient in explaining why habitat for special-status species is not available on the site whereas
both common and special-status species have been observed utilizing the Project site as habitat.
Unfortunately, ESA’s lack of detail in preparing the survey does not answer the logical gaps in
the MND.

! See, US Fish & Wildlife Service (“USFW”), Birds of Conservation Concern 2021, pp. 18-19
https://'www.fws.gov/sites/default/files/documents/birds-of-conservation-concern-2021.pdf.

2Id.,p. 4.

3 See, Fish and Game Code, Sections 3503, 3503.5, 3505 and 3513, and California Code of Regulation, Title 14,
Sections 251.1, 652 and 783-786.6

4 Sacramento County, Planning and Environmental Review, “Special Status Species,”
https://planning.saccounty.net/InterestedCitizens/Pages/ER SpecialStatusSpecies.
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Dr. Smallwood recommends preparing additional, and more detailed, surveys in order to
better capture the existing environmental setting and site conditions for both wildlife and plant
species. He also adds that there needs to be a clearer explanation as to why the MND reaches its
conclusions regarding wildlife habitat for special-status species whereas the site conditions
observed in the March 28, 2024 site visit by Ms. Smallwood underline the critical importance of
the Project site for both common and special-status wildlife species alike. Dr. Smallwood thus
explains that the City must prepare additional surveys to obtain a true inventory of the wildlife at
the Project site.

Clearly, the IS/MND fails to accurately describe the Project’s environmental setting. A
new CEQA document is therefore required.

B. The Project Will Have Significant Adverse Impacts on Wildlife.

An EIR is required if any substantial evidence in the record indicates that a project may
have an adverse environmental effect—even if contrary evidence exists to support the agency’s
decision. (CEQA Guidelines § 15064(f)(1); Stanislaus Audubon v. Stanislaus (1995) 33
Cal.App.4th 144, 150-151 (1995)). Dr. Smallwood’s findings related to habitat loss, wildlife
movement, collisions from windows and traffic, as well as impacts from domesticated animals
underline the importance of preparing an EIR.

a. Habitat Loss.

Dr. Smallwood concludes that the Project will have adverse impacts on special status
species through direct loss of habitat. (Ex. A, 24.) For example, Dr. Smallwood’s analysis of the
Project site’s productive capacity finds that the Project would deny the ability to host 26 bird
nests and close to a hundred birds every season. (Ex. A. p. 17.) This is especially concerning
since at least four special-status species have been observed utilizing or flying over the Project
site. In conjunction, then, the Project will result in the loss of foraging area for special status
species. (Id, 25.).

b. Wildlife Movement.

Dr. Smallwood additionally points out that the Project will adversely impacts wildlife
movement. He concludes that volant wildlife use the site as a stopover area. The project would
cut wildlife off from one of the last remaining stopovers and staging opportunities in the project
area, forcing volant wildlife to travel even farther between remaining stopover sites.” (Ex. A. p.
17.) Dr. Smallwood points out that the nearby Rubio Wash is a feature likely to be followed by
wildlife, which increases the importance of the Project site to wildlife. (/d.)

c. Collisions and Traffic.

The IS/MND fails to analyze the Project’s impacts due to bird-window collisions. Dr.
Smallwood concludes that the extensive use of glass in the 5-story buildings will lead to

A-11
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increased bird-window collisions, and that the Project does not adequately consider the impacts
that the height of the building would have on birds, during both the day and at night. (Ex.A, 26-
27.) He notes that there are “96 special status species of birds with potential to use the site’s
aerosphere.” (Id.) While MND does not adequately detail to what extent glass windows will be
used for the Project, Dr. Smallwood predicts that many of these birds are likely to experience
window collisions. (/d.) As such, Dr. Smallwood calculates that the Project will cause 292 bird
deaths due to window collisions each year, with a significant amount of these birds being
protected under the Migratory Bird Treaty Act. (Id., 29.)

Furthermore, the IS/MND fails to analyze the Project’s impacts related to wildlife traffic
fatalities. Dr. Smallwood calculates that the Project will generate 22,242,187.5 annual vehicle
miles travelled. (/d. p. 31). He predicts that this will result in 2,008 wildlife fatalities per year.
(1d.).

d. Impacts from Domestic Animals.

Domesticated animals like cats and dogs will be introduced to the Project site and will
pose a potentially significant impact on wildlife species. In particular, the Project proposed to
integrate infrastructures such as a dog run on the Project site, thereby encouraging dogs on and
around the Project site, but does not analyze how the introduction of dogs may adversely impact
wildlife that interact on the Project site. Furthermore, it is well documented that domesticated
animals such as dogs carry parasites and other diseases that may likely “spill-over to wildlife of
the immediate area or downstream to marine mammals at the coast. A fair argument can be made
for the need to prepare an EIR to appropriately analyze the potential impacts to wildlife caused
by the dog park.” (/d., 32.)

Dr. Smallwood proposes numerous mitigation measures that could vastly reduce the
above impacts, such as avoiding construction during nesting season, applying bird-safe window
treatments, landscaping measures and many others. These mitigation measures should be
analyzed in an EIR and implemented if feasible. Since there is substantial evidence of a fair
argument that the Project will have adverse biological impacts, an EIR is required to analyze and
mitigate those impacts.

IL. The MND Fails to Adequately Address the Project’s Cumulative Impacts on
Biological Resources.

An EIR must be prepared to discuss significant cumulative impacts. Dr. Smallwood
found the MND’s discussion of cumulative impacts to wildlife to be flawed. (Ex. A, p. 27.)
CEQA Guidelines section 15130(a). This requirement flows from CEQA section 21083, which
requires a finding that a project may have a significant effect on the environment if “the possible
effects of a project are individually limited but cumulatively considerable. . . . ‘Cumulatively
considerable’ means that the incremental effects of an individual project are considerable when
viewed in connection with the effects of past projects, the effects of other current projects, and
the effects of probable future projects.” “Cumulative impacts” are defined as “two or more
individual effects which, when considered together, are considerable or which compound or
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increase other environmental impacts.” CEQA Guidelines section 15355(a). “[I]ndividual
effects may be changes resulting from a single project or a number of separate projects.” CEQA
Guidelines section 15355(a).

“The cumulative impact from several projects is the change in the environment which
results from the incremental impact of the project when added to other closely related past,
present, and reasonably foreseeable probable future projects. Cumulative impacts can result
from individually minor but collectively significant projects taking place over a period of time.’
Communities for a Better Environment v. Cal. Resources Agency (“CBE v. CRA”), (2002) 103
Cal.App.4th 98, 117. A legally adequate cumulative impacts analysis views a particular project
over time and in conjunction with other related past, present, and reasonably foreseeable
probable future projects whose impacts might compound or interrelate with those of the project
at hand. “Cumulative impacts can result from individually minor but collectively significant
projects taking place over a period of time.” CEQA Guidelines § 15355(b). As the court stated
in CBE v. CRA, 103 Cal. App. 4th at 114:

2

Cumulative impact analysis is necessary because the full environmental impact of a
proposed project cannot be gauged in a vacuum. One of the most important
environmental lessons that has been learned is that environmental damage often occurs
incrementally from a variety of small sources. These sources appear insignificant when
considered individually, but assume threatening dimensions when considered collectively
with other sources with which they interact.

(Citations omitted).

In Kings County Farm Bureau v. City of Hanford, 221 Cal.App.3d at 718, the court
concluded that an EIR inadequately considered an air pollution (ozone) cumulative impact. The
court said: “The [ ] EIR concludes the project’s contributions to ozone levels in the area would
be immeasurable and, therefore, insignificant because the [cogeneration] plant would emit
relatively minor amounts of [ozone] precursors compared to the total volume of [0zone]
precursors emitted in Kings County. The EIR’s analysis uses the magnitude of the current ozone
problem in the air basin in order to trivialize the project’s impact.” The court concluded: “The
relevant question to be addressed in the EIR is not the relative amount of precursors emitted by
the project when compared with preexisting emissions, but whether any additional amount of
precursor emissions should be considered significant in light of the serious nature of the ozone
problems in this air basin.”5 The Kings County case was reaffirmed in CBE v. CRA, 103
Cal.App.4th at 116, where the court rejected cases with a narrower construction of “cumulative
impacts.”

5 Los Angeles Unified v. City of Los Angeles, 58 Cal.App.4™ at 1024-1026 found an EIR inadequate for concluding
that a project's additional increase in noise level of another 2.8 to 3.3 dBA was insignificant given that the existing
noise level of 72 dBA already exceeded the regulatory recommended maximum of 70 dBA. The court concluded
that this "ratio theory" trivialized the project's noise impact by focusing on individual inputs rather than their
collective significance. The relevant issue was not the relative amount of traffic noise resulting from the project
when compared to existing traffic noise, but whether any additional amount of traffic noise should be considered
significant given the nature of the existing traffic noise problem.

A-13
(cont)



April 12, 2024

Comment on IS/MND for Lockwood III Apartments Project
Oxnard, CA

Page 9 of 16

Similarly, in Friends of Eel River v. Sonoma County Water Agency, (2003) 108 Cal. App.
4th 859, the court recently held that the EIR for a project that would divert water from the Eel
River had to consider the cumulative impacts of the project together with other past, present and
reasonably foreseeable future projects that also divert water from the same river system. The
court held that the EIR even had to disclose and analyze projects that were merely proposed, but
not yet approved. The court stated, CEQA requires “the Agency to consider ‘past, present, and
probable future projects producing related or cumulative impacts . . . .” (Guidelines, § 15130,
subd. (b)(1)(A).) The Agency must interpret this requirement in such a way as to ‘afford the
fullest possible protection of the environment.”” Id., at 867, 869. The court held that the failure
of the EIR to analyze the impacts of the project together with other proposed projects rendered
the document invalid. “The absence of this analysis makes the EIR an inadequate informational
document.” (/d., at 872.)

The court in Citizens to Preserve Ojai v. Bd. of Supervisors, 176 Cal.App.3d 421 (1985),
held that an EIR prepared to consider the expansion and modification of an oil refinery was
inadequate because it failed to consider the cumulative air quality impacts of other oil refining
and extraction activities combined with the project. The court held that the EIR’s use of an Air
District Air Emissions Inventory did not constitute an adequate cumulative impacts analysis.
The court ordered the agency to prepare a new EIR analyzing the combined impacts of the
proposed refinery expansion together with the other oil extraction projects.

Here, the MND falsely assumes that cumulative impacts would be less than significant
under the false understanding that a given impact is a residual effect of incomplete mitigation of
project-specific impacts. (Ex. A, p. 32.) Furthermore, the MND implies that implementation of
Mitigation Measure BIO-1 will resolve such residual impacts. However, not only is that
incorrect, as explained in more detail below, but such conclusion runs counter to CEQA’s
cumulative impacts assessment. As Dr. Smallwood’s own research has highlighted, “[e]ven
should project-level mitigation be implemented as proposed in the IS/MND, development
projects are causing cumulative impacts in California.” (/d.) Dr. Smallwood has explained the
wildlife impacts associated with the Project, but the MND fails to provide an adequate analysis
and how such cumulative impacts can be mitigated. Thus, the MND’s conclusion that the
cumulative impacts would be less than significant is unfounded and should be revised.

III.  There is Substantial Evidence of a Fair Argument that the Project Will Have
Significant Health Risks from Indoor Air Quality Emissions.

The Project cannot proceed with an MND because there is substantial evidence of a fair
argument that the Project will result in adverse air quality impacts. Certified Industrial Hygienist,
Francis Offermann, PE, CIH, conducted a review of the Project and relevant documents
regarding the Project’s indoor air emissions. (Indoor Environmental Engineering Comments
(April 2, 2024)). Mr. Offermann concludes that it is likely that the Project will expose residents
of the Project to significant impacts related to indoor air quality, and in particular, emissions of
